
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



148 7 VIRGINIA LAW REGISTER, [June, 



MISCELLANY. 



Publication of Defamatory Matter to Stenographer. — The dictation 
of defamatory matter to a confidential stenographer is held by the Court of Ap- 
peals of Maryland, in the case of GambriU v. Schooler/, 48 Atl. Kep. 730, to con- 
stitute a publication upon which an action may be founded. The court character- 
ized the transaction as follows: "We have no doubt that the dictation of these 
letters to the stenographer was the publication of a slander, for which if nothing 
further had been done by either, an action of slander could have been maintained ; 
but we have no more doubt that the stenographic notes, the typewritten copy, and 
the letter-press copy constituted the publication of a libel, and that either slander 
or libel could be maintained, as the appellee should elect." 

It was insisted on behalf of the appellant that in view of the almost universal 
employment in this country, and the necessity for such employment through the 
course of business, a communication to a stenographer should be made an exception 
to the general rule. In answer to this contention the court said: "Neither the 
prevalence of any business custom or methods, nor the pressure of business which 
compels resort to stenographic assistance, can make that legal which is illegal, nor 
make that innocent which would otherwise be actionable. Nor can the fact that 
the stenographer is under contractual or moral obligation to regard all his employ- 
er' s communications as confidential alter the reason of the matter." 

The question is stated by the court not to have been passed upon in any reported 
American case, but several English decisions are cited, among them Williamson v. 
Freer, L. K. 9 C. P. 393, and Pullman v. Walter Hill & Co. (1891), 1 Q. B. 529, 
the latter deciding the exact question presented in the Maryland case. In the 
Pullman Case, Kay, L. J. , said : ' ' The consequence of such an alteration in the 
law of libel would be this: That any merchant or solicitor who desired to write a 
libel concerning any person would be privileged to communicate the libel to any 
agent he pleased, if it was in the ordinary course of his business. That would be 
an extraordinary alteration of the law, and it would enable people to defame others 
to an alarming extent." 

The Maryland court cites and distinguishes Owen v. Ogilvie Pub. Co., decided 
by the Supreme Court of New York (32 App. Div. 465). In that case it was held 
that as a corporation must act through an agent, the dictation by the manager of 
the company of a defamatory letter to a stenographer employed by it, who wrote 
it out in shorthand, typewrote and mailed it, did not constitute a publication, as 
both manager and stenographer were servants of the corporation, engaged in the 
performance of their duties, and their respective acts in theory constituted but a 
single act. The court makes the following observation, however, which seems ap- 
plicable to the situation presented in the Maryland case: "It may be that the dic- 
tation to the stenographer and her reading of the letter would constitute a publi- 
cation of the same by the person dictating it if the relation existing between the 
manager and the copyist was that of master and servant and the letter be held not 
to be privileged. ' ' — Washington Law Reporter. 
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Impossibility of Performing Contracts as a Defence. — Impossibility was 
originally regarded as in no case an excuse for the non-performance of a contract. 
To this general rule three well-recognized exceptions have arisen. A defence is 
admitted where, without fault of either of the contracting parties, performance has 
been prevented by the destruction of the subject-matter of the contract, by a new 
law forbidding the act promised, or by the sickneBS or death of one of the parties 
to a contract for personal services. Further exceptions the English and most of 
the American courts have not allowed. Ashmore v. Cox (1899), 1 Q. B. 436. The 
New York court, however, has of late been more liberal, and in a somewhat in- 
definite way has laid down the doctrine that impossibility is an excuse when caused 
by the non-continuance either of the subject-matter of the contract or of the con- 
ditions essential to its performance. Stewart v. Stone, 127 N. Y. 500; Dolan v. 
Bodgers, 149 N. Y. 489; Herter v. Mullen,159 N. Y. 28. In line with this rule is 
a recent decision of the same court. Buffalo etc. Land Co. v. Belleoue Land etc. 
Go., 165 N. Y. 247; 59 N. E. Eep. 5. On selling certain land to the plaintiffs, 
the defendants contracted to build an electric railroad near by, on which they 
would run cars as often as every half hour, and they further agreed that in case 
this promise were broken, they would buy back the land. The plaintiffs requested 
that the defendants be compelled to fulfill this last promise, they not having run 
cars according to agreement. The court held the defendants' plea, that extraordi- 
nary snowstorms had compelled them to suspend operations for a time, was a good 
defence, on the ground that even if the contract was absolute in form, yet it con- 
tained an implied condition that, if performance were rendered impossible without 
the defendants' fault, they should be relieved of liability. 

The exceptions to the general rule that impossibility of performance is not a de- 
fence have crept into the law, not as excuses, but under the cover of implied con- 
ditions. In other words, the courts have held that the parties impliedly agreed 
there should be no performance if such contingencies arose, and so, in truth, no 
breach of contract resulted. This cannot be regarded otherwise than as pure 
fiction. As a matter of fact all thought of impossibility of performance is usually 
absent from the minds of the contracting parties. The defence is an equitable one, 
and therefore, provided beneficial results follow, the courts would be justified in 
holding that the implied condition relieves liability, not only where the subject- 
matter of the contract has been destroyed, but also where the means of perform- 
ance have ceased to exist; that is, in general terms, wherever performance is ren- 
dered impossible without fault of the promisor. Indeed, even if it is insisted that 
the condition must be one actually intended, it seems more likely that the broader 
condition would be in the parties' minds than the narrower one, limited to definite 
objects. 

It is usually to the interest of both parties that a contract be carried out. Where 
performance is prevented by an event, against the occurrence of which neither can 
reasonably be held to have warranted, both suffer a loss for which neither is re- 
sponsible. In such circumstances it seems highly unjust to throw all the loss on 
the one whose performance may happen to have been interfered with. Much 
wiser would it be to excuse the breach of the express contract, and allow a recov- 
ery for benefits actually rendered in a quasi-contractual action. Had this latter 
remedy been earlier recognized, it is not improbable that the courts would, before 
this, have admitted impossibility generally as a defence. This result may now be 
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reached, however, by the adoption of the rule suggested by the New York court, 
which seems not only a natural successor of the previously recognized exceptions, 
but likewise eminently just. — Harvard Law Review. 



Sales— Instalment Contract — Effect of Failure to Pay Instalment 
of Purchase-price. — What kind of default by one party to an instalment con- 
tract will justify the other in refusing to perform subsequently is a subject on which 
courts diner. The English doctrine, laid down by the House of Lords in Mersey 
Steel Co. v. Naylor, 9 App. Cas. 434 (1884), which was a case of a failure to pay 
an instalment, is that there must be an intention shown by the defaulting party to 
abandon the contract. In Norrington v. Wright, 115 U. S. 188 (1885), the Su- 
preme Court declared that failure by the vendor to deliver the first instalment of 
goods as per contract was ground for repudiation by the vendee, though in that 
case the vendor had shown his intention to continue performance. This doctrine 
has been extended to a failure by the vendor to deliver any subsequent instalments. 
Cresswell v. Martindale, 63 F. K. 84 (C. C. A., 1894). It is a poor rule which does 
not work both ways, and, logically, it would seem that the same effect should be 
given to a failure on the part of the vendee to make an instalment payment. The 
appropriateness of such a doctrine was well pointed out in the Scotch case of Turn- 
bull v. MacLean, 1 Session Cas., 4th Series, 730 (1874). In that case the Lord 
Justice Clerk said (on p. 737 ) : "It is said that the settlement of the price of the 
November deliveries was a matter altogether apart from the obligation to deliver 
in December, that the time of the payment was not of the essence of the contract, 
and that, however long the settlement was delayed, the obligation to continue the 
supply remained. I think this a position entirely untenable. ... It cannot 
be said that the time of payment was less of the essence of the contract than the 
payment itself." Lord Neaves (on p. 739) puts it thus: " In a contract of labor 
in which monthly payments are stipulated, could it be said that if the servant has 
not received payments for the last month, that has nothing to do with his obliga- 
tion to work during the next month ? Indeed if one month's pay can be refused, 
every successive month's pay can be refused. In most of these cases payment for 
each month is the means for enabling the party to fulfill his contract for the next 
month." 

This sound view obtains in a number of American jurisdictions. Sloket v. Baars, 
18 Florida 656 (1882); Moore v. Taylor, 42 Hun 45 (N.Y.1886); Winchell v. Scott, 
114 N. Y. 640 (1889); K. S. Co. v. Inman, 134 N. Y. 92 (1892); Wharton v. 
Winch, 140 N. Y. 287 (1893); The G. H. Hess Co. v. Dawson, 149 111. 138 (1894) ; 
Beatty v. Howe Lumber Co., 77 Minn. 272 (1899); Faver v. Hougham, 36 Oregon 
428 (1900). In the Federal Courts, however, Mr. Justice Gray's implied approval 
of 'He case of Mersey Steel Co. v. Naylor in his opinion in Norrington v. Wright 
seems to have induced a different theory, and failure to pay an instalment of the 
purchase-price of goods is not considered a breach which goes to the essence. In 
the case of the Cherry Valley Iron Works v. Florence Iron Co., 64 F. E. 569 (C. C. 
A., 1894), Judge Severens, writing the opinion for the Circuit Court of Appeals 
for the Sixth Circuit, put the vendor's right to repudiate on the express terms of 
the contract, and said (on p. 572) that in the absence of such provisions a failure 
by the vendee to pay, "not evincing a renunciation of the contract," is on a differ- 
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ent basis from breach by the vendor, and does not discharge the other party from 
his duty to go on with the contract. He mentions Mr. Justice Gray as recognizing 
Mersey Steel Co. v. Naylor as "authoritative" on that point. The ratio decidendi 
of the latter case was the defaulting party's apparent intention in regard to future 
performance. In Norrington v. Wright this was disregarded. So, although the 
two cases may be distinguished on their facts, — the former dealing with a breach 
by the vendee, and the latter with a breach by the vendor — they are opposed in 
theory, and it was unfortunate that Mr. Justice Gray treated the Mersey case as 
he did. 

Under the influence of the case of the Cherry Valley Iron Works- v. Florence Iron 
Co., the Circuit Court of Appeals of the same circuit has held in a recent case that 
a vendor will be liable in damages to the veiidee in an instalment contract, if, on 
the vendee's failure to pay instalments without circumstances showing a renun- 
ciation of the contract, the vendor ceases to make deliveries. Monarch Cycle Manu- 
facturing Co. v. Royer Wheel Co., 105 F. R. 324 (C. C. A., Dec 4, 1900). Such a 
result, whilst it follows logically from Mersey Co. v. Naylor, would hardly seem to 
be consonant with the reasoning in Norrington v. Wright ; and as it is palpably 
counter to the intention of the parties to treat such a breach as breach of a mere 
warranty, it is to be hoped that the Supreme Court will have the question squarely 
before it, and it will adopt the same rule for instalments of' payments as it has for 
instalments of goods — that time is of the essence. — Columbia Law Review. 



Landlord's Liability foe Condition of Premises at Time of Lease. — 
We published some months ago, copies of instructions given by the Law and 
Equity Court of the city of Richmond, on the subject of the landlord's liability 
in tort for the defective condition of the leased premises, resulting in injury to the 
tenant's family. 6 Va. Law Reg. 799. The subjoined extract from a learned note 
to the case of Peerless Mfg. Co. v. Bagley, published in the Central Law Journal 
(Vol. 52, p. 388), is well worth preserving in this connection: 

" .... A landlord, in the absence of a warranty or covenant, is under no 
liability whatever to the tenant arising out of their contractual relation to each 
other, for any defect or dangerous condition of the premises existing before, or 
arising after the relationship has commenced. He is only liable for a positive tort 
upon the tenant either at the time of the demise or thereafter. A failure to recog- 
nize this distinction has brought much confusion into the decisions of the courts. 
The following statements of the law on this point will serve to make clear this dis- 
tinction without the necessity of making any extended analysis of the cases. Where 
property from which damage to the tenant results is under the control of the land- 
lord, the latter is liable, as for instance, a defect in the steps of a large tenement 
used in common by the tenants, or a defect in a water pipe in a second story which 
is. vacant, causing damage to the tenant below. Levy \. Korn, 61 N. Y. Supp. 
1109; Lynch v. Swan, 167 Mass. 510. Where property leased is known by the 
landlord to be dangerous to life or property, and he conceals or fails to disclose 
such fact to the tenant, the landlord is answerable in damages; only, however, in 
case the defect is latent and the tenant has no knowledge thereof nor could have 
discovered it by the exercise of reasonable care — and this, not because of any con- 
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tract of warranty, but on the ground of positive tort in not disclosing a hidden de- 
fect. Cutter v. Hamlen, 147 Mass. 471; Eaton v. Winne, 20 Mich. 1566; Cassar v. 
KariUz, 60 N. Y. 229; Martin v. Richards, 156 Mass. 381. 

"A landlord unless he expressly charges himself is not a warrantor of the safety 
of the premises which he lets, and between him and the tenant the rule of caveat 
emptor applies as between other contracting parties. Thus, for all patent defects 
which the tenant knows or could have known by the exercise of reasonable care, 
the landlord is not responsible, and for all hidden defects of which the landlord 
knew nothing, nor by the exercise of reasonable care could have known, the tenant 
has no recourse against the landlord. In other words, from the contractual rela- 
tion no liability whatever attaches to the landlord. He is responsible only for his 
positive tort or fraud upon the tenant in not disclosing a hidden defect of which 
he is informed or could have been informed by the exercise of reasonable care, and 
which is unknown to the tenant, and could not have been discovered by him by 
the exercise of the same degree of care. Wilcox v. Hinet, 100 Tenn. 538; Gaither 
v. Generator Co. (N. Car., 1897), 28 S. E. Rep. 546; Lynch v. Swan, 167 Mass. 
510; Kennedy v. Fay, 65 N. Y. Supp. 202. 

" Where, after the leasing, the premises become out of repair and dangerous, or a 
hidden defect is discovered by the tenant which existed at the time the premises 
were leased, which was unknown to either landlord or tenant, and the tenant calls 
the attention of the landlord to the dangerous condition of the premises, the lat- 
ter, in the absence of any covenant to repair or warranty of safety, is not bound to 
remedy the defect, nor is he liable for any damage which may result to the tenant 
thereby; and even his promise to repair is without consideration and does not 
affect his liability, for the tenant by remaining on the premises with a knowledge 
of their defective and dangerous condition is guilty of contributory negligence and 
assumes the risk. Oately v. Campbell, 124 Cal. 520; Towne v. Thompson, 68 N. 
H. 317; Dowling v. Nuebling ( Wis., 1897), 72 N. W. Rep. 871; McGinn v. French 
(Wis., 1900), 82 N. W. Rep. 724; Gallagher v. Button (Conn., 1900), 46 Atl. Rep. 
819; Anderson v. Steinreich, 65 N. Y. Supp. 799. But amid the great superabun- 
dance of authority on this point one case stands out with great prominence, because 
of its brilliant argument and sound reason — the case of Wilcox v. Hines, 100 Tenn. 
538, 66 Am. St. Rep. 770. This case was before the Supreme Court of Tennessee 
three times, and hotly contested, but the majority of the court stood firm in main- 
taining the distinction just referred to, and Judge Wilkes in a magnificent opinion 
sweeps away the criticism of annotators and critics of the first decisions in that 
case, and shows conclusively the absolute reasonableness of the distinction sought 
to be maintained. The authorities are exhaustively collated and the case will re- 
pay careful study. . . . . " 



